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What is Assignment of New Home/New Condo? 

 It’s flipping “papers”

 The Players 
 Builder
 Seller (the “Assignor”)
 Buyer (the “Assignee”) 
 CRA 

 The Contracts 
 Original builder agreement
 Assignment agreement
 Three-party consent

Builder

Buyer (assignee)
Seller (original 

purchaser) 
Assignor



A very typical procedure

Step 1 Assessment
•Builder’s attitude 
• Seller: Assignment clause 

in the agreement; fees 
and costs;  whether 
occupancy; tax 
implication; any restriction 
on advertising and timing

•Buyer: money; NRST; HST; 
general risk of new 
construction

Step 2 Contract 
Negotiation
•Sign Assignment 

Agreement, deliver 
supporting documentation

•Conditions (e.g. Solicitor 
review, financing etc.)

• Seller solicitor initiate 
contact with builder 
solicitor regarding consent

Step 3 Assignment 
Closing
•Receive builder consent
• Three party consent 

agreement
•Assignment Closing 

Step 4 Assignee 
closing with builder
• Interim closing
• Final Closing 



Money Trail

1. The Profit

2. Recovery of all 
deposit 

3. Any money paid to 
builder for extras and 
upgrades

1. NRST 

2. Builder 
Adjustment

3. HST rebate

3. Land Transfer 
Tax

Assignment Closing
Final Closing 



Example of Risks 

 For Assignor
 HST and CRA
 Builder’s approval and charges
 Not fully released
 Withholding tax for non-resident

 For Assignee
 Original agreement of purchase 

and sale
 All the risk applicable to any pre-

construction project
 HST rebate and CRA
 Builder’s incentives
 Price and mortgage





Financing

“conditional upon receipt by the 
Vendor of confirmation that 
financing for the project… has 
been arranged on terms 
satisfactory to the vendor in its 
sole discretion and has been 
accepted…”

“conditional upon receipt by the 
Vendor of confirmation that sales 
of condominium dwelling units 
have exceeded 70% of the 
proposed….”



Financing: not sold enough unit?

“The developer of Kennedy 
Gardens, Time Development 
Group Inc., told buyers in a Jan. 
31 letter that it had not sold 
enough units and did not have 
satisfactory construction 
financing in place to proceed 
with the project.”  -Toronto Star



Financial Difficulty? 

 Urbancorp (Lawrence) Inc.

 Urbancorp (St. Clair Village) Inc.

 Urbancorp (Woodbine) Inc.

 Urbancorp (Bridlepath) Inc.

 Kingsclub



Authority approval? 

 Tarion Schedule A

 Castlepoint Numa of Museum Flts

 “Castlepoint’s Alfredo 
Romano….blamed slow city approvals 
for making Museum Flts
untenable…has rendered the project 
commercially un-financeable”-
Toronto Star



Bankruptcy and Fraud? 

 Centrium Condo project 

 Event in 2014- deposit is being 
returned eventually



Buyer compensation

 Deposit: Tarion coverage 
 $20,000.00 for condo
 $40,000 for freehold signed before 

January 1, 2018; $60,000 after Jan 
1, 2018 with 10% price for over, 
with max $100,000

 Interest: Bank of Canada overnight 
rate minus 2%



Can Buyer Walk Away? 

 Solicitor Review of Purchase Agreement from builder: Cooling off period: 10 
calendar days under Condominium Act

 Construction delay

 Consequence of default



Before the Purchase 

 Builder’s reputation and history, Tarion record 

 Project, site information, pricing

 Beware of innovation

 Anything else? Please share with peers and lawyers



CRA Matter 

“The CRA obtained court orders for 
69 condo developments in the 
Toronto region last year and found 
a total of 2,810 flips. 
Approximately 100 of those 
transactions have been targeted 
for audits, 15 of which have been 
completed. Of those, five cases 
resulted in reassessments that 
found a total of about $70,000 in 
unpaid income taxes.”



CRA Matters for the Buyer

HST Rebate 

 What is HST rebate in new homes? 
 Primary residence 
 Rental 

 Assignment 
 Risk of building refusing credit the 

rebate, needs additional down 
payment

 Risk of CRA denying rebate 

After closing  

 If rebate is denied by the builder, 
speak to accountant about filing for 
rebate application. 

 There is no guarantee that CRA will 
allow the rebate application 



CRA Matters for the Seller 

Personal Income Tax

 Speak to accountants

 Non-resident withholding apply for 
non-resident  

HST 
 Whether transaction is subject to HST?

 When is an assignor a Builder for 
HST purpose? INTENTION
 Did the Assignor acquire the new 

home with the intention of using it 
as his primary place of residence? 

 Did the individual selling an interest 
in a new house in the course of a 
business or adventure or concern in 
the nature of trade

 If so, the calculation 
 GST/HST info Sheet GI-120 (2011)
 Casa Blanca Homes Ltd. V. The 

Queen (2013) 



Assignment Myth Uncovered 

 I signed the Agreement of Purchase and Sale with the builder before April 20, 2017 so 
when I sell the agreement, my purchaser does not have to worry about NRST 

 My agreement says I am allowed to assign the agreement upon payment of $5000.00 
+HST so I can sell my contract to whoever I want, however I want, whenever I want 

 My agreement does not mention any fees for assignment so I only have to pay some 
small administrative fee 

 If I buy a condo through assignment, I can save on Land Transfer Tax

 My contact contains a builder incentive e.g. Closing credit, development fee levy and I 
can assign it to the new buyer 

 Once I assign the condo to someone else, I never have to worry about it not closing 



Questions? Comments? Contact us? 
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